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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, UDALGURI, BTR, ASSAM 

                                                  GR CASE No. 688/2017 

                                    Under Sections 279/338/304-A/427  of IPC 

                                                     

                                                     State of Assam 

                                                             -Vs- 

                                                      Sri Anil Roy….    Accused Person 

 

PRESENT  :  Miss Karabi Das, LL.M, A.J.S 

Judicial Magistrate First Class, Udalguri, 

 BTR, Assam 

Advocate for the Prosecution: Sri A. Porel        

Advocate for the Defence : Sri P Sutradhar 

Date of Evidence : 28.5.18, 20.6.18, 17.11.18, 19.9.19, 20.1.20, 4.1.21. 

Date of Argument: 10.3.21    

Date of Judgment: 25.3.21 

 

                                                      JUDGMENT 

1. The factual background of the present case as per the FIR dated 6.6.17 is that on 

31.5.17 at about 1.00 PM at Gelabil, National Highway 15, one truck was driven , in such 

a rash or negligent manner, so as to endanger human life and personal safety of others 

and it allegedly hit one scooty bearing registration no. AS 27-7707. The informant’s 

nephew Kanjit Saharia was the rider of the aforesaid scooty and friend Chandan Deka 

travelled as pillion rider on the aforesaid scooty. As a result of the accident both Kanjit 
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Saharia and Chandan Deka succumbed to their injuries on the spot and one Sri 

Jyotismoy Deka  was taken for treatment who was also injured.  

 

2. After the alleged accident, the FIR dated 6.6.17 was lodged at the Orang PS by the 

Informant Sri Nikunja Saharia and eventually the FIR was registered under Sections 

279/338/304-A/427 IPC. Investigation was thereafter, conducted by the police 

officials and on conclusion of the investigation charge-sheet was filed against the 

accused Sri Anil Roy in terms of Section 173(2) Cr.P.C for the offences under Sections 

279/338/304-A/427 IPC. 

 

3. The Court of the Learned CJM, Udalguri, under Section 190 (1)(b) Cr.P.C took 

cognizance of the offences  under Sections 279/338/304-A/427 IPC and made over the 

case for trial in view of Section 192(1)(b) Cr.P.C to this court. Summons were issued to 

the accused and upon his appearance, copies of the relevant documents as provided 

under Section 207 Cr.P.C were supplied to him.  

 

4. Thereafter, the substance of the accusations under Sections 279/338/304-A/427 

IPC were explained to the accused in compliance to Section 251 Cr.P.C by my learned 

predecessor. The accused did not plead guilty and claimed to be tried.  

 

5. To establish the guilt of the accused the prosecution examined a total of 8 (eight) 

witnesses and the record of their testimonies is as under : 

 

i. PW-1 stated in his evidence that he cannot recognize the accused. On the relevant 

day his nephew along with his friend was going on a scooty towards Orang and they 

were hit by a truck due to which one of them died on the spot and the other one 

sustained injury. He stated that the scooty was also damaged. He proved the FIR  

which is Ext-1 and his signature which is Ext-1(1). In cross examination PW-1 stated 

that he did not see the accident and heard about it. When he got the information 

about the accident he went to the place of occurrence. 

ii.  PW-2 stated in his evidence that he does not recognize the accused and the 

occurrence took place about one year back at about 1.30 pm. He deposed that on 
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the relevant day four of them were going from Rowta to Orang. Two of them were 

on a scooty and other two on a bike. Bikram Saharia and he was riding a scooty and 

they were hit by a truck from the backside. In cross examination PW-2 stated that 

police did not interrogate him.  

iii. PW-3 stated in his evidence that he cannot recognize the accused and that the 

occurrence took place one year ago. He stated that on the relevant day he was 

returning home from his computer class and was going towards Rowta when he saw 

that many persons gathered at the place of occurrence and he came to know that 

one accident took place. He saw that one person was lying dead on the road and 

came to know that the other two persons were seriously injured and were taken to 

hospital for treatment. He stated that the name of one of them was Bikram Saharia 

who also died in the hospital.  In cross examination PW-3 stated that he did not see 

how the accident took place.  

iv. PW-4 stated in his evidence that he cannot recognize the accused and on the 

relevant day he was returning from Orang where he saw one accident. When he 

approached towards the place of occurrence he saw that one person was dead and 

two others were taken to hospital. He also stated that out of those two persons, one 

of them were declared dead. He stated that the person who died on the spot was on 

a scooty and he heard that one truck caused the accident. In cross examination PW-

4 stated that he did not see how the accident took place.  

v. PW-5 stated in his evidence that he could not recognize the accused. On the 

relevant day when he went to the place of occurrence he saw one accident in which 

deceased Kanjit Saharia was lying in injured condition. In cross examination Pw-5 

stated that he did not see how the accident happened. 

vi.  Pw-6 (MVI) stated in his evidence that on 01.06.17 he examined one scooty bearing 

registration no. AS-27/7707 and found damages. He also stated that on the same 

day he examined one truck bearing registration no. AS-25A-8947 and did not find 

any damaged. He proved the MVI reports which are Ext-2 and Ext-3 and proved his 

signatures which are Ext-2(1) and Ext-3(1). In cross examination PW-6 stated that 

he examined the vehicle at the police station compound.  

vii. PW-7 (I.O.) stated in his evidence that on 06.06.17 the FIR in connection with this 

case was registered by the O/C Orang PS and he was given  the charge for 
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investigation in this case. He stated that during investigation he found that one 

person died on the spot and two persons were injured who were taken to the 

hospital and collected the injury reports. He also seized one truck and one scooty 

along with the documents. After completion of the investigation he submitted charge 

sheet against the accused Anil Roy under Sections 279/338/304(A)/427 IPC. He 

proved the seizure list which is Ext-4 and his signature which is Ext-4(1). He proved 

the another seizure list which is Ext-5 and his signature which is Ext-5(1). He proved 

the sketch map which is Ext-6 and his signature which is Ext-6(1). He proved the 

charge sheet Ext-7 and his signature Ext-7(1). In cross examination PW-7 stated 

that the date of occurrence  was 31.05.17 and the time was  1:00 pm and FIR was 

registered on 06.06.17. No GD entry was filed along with charge sheet. He stated 

that PW-2 did not mention before him that he and Bikaram Saharia were riding one 

scooty and that they were hit by truck from the backside in which Bikaram Saharia 

died on the spot.  

viii. PW-8 (M.O) stated in his evidence that on 01.06.17 he examined Suman  @ 

Chandan Deka at about 11.25 am and found fracture of frontal and parietal bone of 

right side of the head and contusion of brain at that area and amputation of 

right leg below knee. According to him the death was due to haemorrhagic 

shock from the above mentioned injuries. On the same day  he also 

examined Ranjit @ Bikram Saharia at 11.10 am and found fracture of rib from 

first to seventh of the right side of the chest and rupture of the right lung at 

above mentioned area and fracture of right parietal bone of head along with 

contusion of brain.  Fracture of the right humerus bone of right arm at middle 

portion. According to him the death was due to rupture of the right lung and 

brain injury leading to haemorrhagic shock and death. He proved the post-

mortem report which are Ext-8 and 9 and he proved his signatures which are Ext-

8(1) and Ext-9(1). In cross examination PW-8 stated that he did not mention the 

inference as to how the injury is caused.  

 

6. On completion of the prosecution evidence, all the incriminating facts /evidence were 

put to the accused, as per the mandate of Section 313 r/w Section 281 Cr.P.C. and his 
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statement was recorded without oath.  Accused refused to lead defence evidence. 

Subsequently, the case was fixed for final arguments 

 

7. Final arguments advanced by the Learned APP for the State and Learned Counsel for the 

accused were duly heard and considered and the evidence of prosecution witnesses 

alongwith the documentary evidence led by the prosecution were thoroughly examined. 

Learned APP for the State argued that the prosecution has proved its case beyond 

reasonable doubt. Per contra, Learned Counsel for accused while refuting the arguments 

advanced by Learned APP for State contended that the prosecution has miserably failed 

to establish the accusation against the accused.  

 

8. Upon perusal of the case record alongwith the materials available , the following points 

for determination are framed.    

 

                      Point for determination no. (I)                                 

Whether the accused person namely Sri Anil Roy on 31.5.17 at about 1.00 PM at Gelabil, 

National Highway 15,drove a truck bearing registration no. AS 25-A-8947 in a rash and 

negligent manner so as to endanger human life or which was likely to cause hurt or 

injury to any person and thereby committed an offence punishable under Section 279  

of the Indian Penal Code ? 

                    Point for determination no. (II)                                 

Whether the accused person named above at the same date, time and place as 

aforesaid caused grievous hurt to Kanjit Saharia, Chandan Deka and Jyotismoy Deka by 

driving the aforesaid truck rashly or negligently and thereby committed an offence 

punishable under Section 338  of the Indian Penal Code ? 

                   Point for determination no. (III)                                 

Whether the accused as named above at the same date, time and place as aforesaid 

caused death of Kanjit Saharia, Chandan Deka by driving the truck bearing registration 

no. AS 25-A-8947 in a rash or negligent manner and thereby committed an offence 

punishable under Section 304-A  of the Indian Penal Code ? 

                      

 

 



P a g e  | 6 

 

GR 688/17 
 
 

                         Point for determination no. (IV)                                 

Whether the accused Sunil Roy at the same date, time and place as aforesaid committed 

mischief by causing damage to the scooty bearing registration no. AS 27-7707 and 

thereby committed an offence punishable under Section 427  of the Indian Penal Code ? 

 

DISCUSSION ON POINTS FOR DETERMINATION Nos. (I), (II) and (III) 

 

9. IDENTITY OF THE ACCUSED AND THE OFFENDING VEHICLE 

Before discussing on the above Points for Determination it is relevant to find out as to 

whether the truck bearing registration no. AS 25-A-8947 caused the accident and 

whether it was the accused Anil Roy who was driving the aforesaid truck. It is to be 

noted that in the present case only Pw2 is an eyewitness. Pws1,3,4 and 5 did not see 

the accident. Further, the seizure witnesses except the I.O were not examined as 

witnesses. 

  

9.1 Upon perusal of the depositions of all the witnesses it is clear that on 31.5.17 there 

was an accident at Gelabil, NH 15 in which two persons died on the spot and another 

person was seriously injured.  I.O (Pw7) stated that he seized the aforesaid truck and 

the scooty bearing registration no. AS 27-7707 from the place of occurrence. As such 

the seizure is duly proved and hence it may be concluded that the truck bearing 

registration no. AS 25-A-8947 caused the accident.   

9.2 Next, it is pertinent to find out as to whether it was the accused Anil Roy who was 

driving the offending vehicle. With regard to the identity of the accused as the driver of 

the offending bus the evidence of PW 2 may be looked into. PW2 is an eye- witness to 

the accident. He stated that on the day of the occurrence Bikram Saharia and Chandan 

Deka were riding a scooty and that they were hit by a truck from the back side. He 

stated that he could not recognize the accused. Now, Pw2 did not mention anything as 

to whether it was the accused who was driving the offending truck. The  other witnesses 

have not seen the accident. Hence, the ingredient regarding the accused being 

the driver of abovementioned truck on the day of the occurrence could not 

be established beyond all reasonable doubt.  
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10. . The offences alleged by prosecution against the accused are punishable under Sections 

279/304-A/338 IPC and Section 427 IPC for causing damages to the scooty. It was next 

incumbent for the prosecution to prove against the accused, rashness or negligence in 

his driving the offending truck. Rashness or Negligence is a common ingredient under 

Sections 279/304-A/338 IPC . Hence, let me first discuss on the offences under Sections 

279/304-A/ and 338 IPC.  

 

11. Section 279 IPC provides as under : 

“S.279. Rash driving or riding on a public way.—Whoever drives any vehicle, or 

rides, on any public way in a manner so rash or negligent as to endanger human life, or 

to be likely to cause hurt or injury to any other person, shall be punished with 

imprisonment of either description for a term which may extend to six months, or with 

fine which may extend to one thousand rupees, or with both.” 

 

12. Section 279 IPC thus, makes rash driving, or riding on a public road, punishable if such 

rash driving or riding endangers human life, or is likely to cause hurt or injury to any 

person. It is the rash or negligent manner of driving or riding which endangers human 

life, or is likely to cause hurt or injury to any person, which constitutes an offence under 

Section 279 IPC. 

 

13. Section 338 of the IPC reads as follows : 

“S.338. Causing grievous hurt by act endangering life or personal safety of 

others.—Whoever causes grievous hurt to any person by doing any act so rashly or 

negligently so as to endanger human life, or the personal safety of others, shall be 

punished with imprisonment of either description for a term which may extend to two 

years, or with fine which may extend to one thousand rupees, or with both.” 

Section 304-A is as under : 

“S.304-A. Causing death by negligence.—Whoever causes the death of any person 

by doing any rash or negligent act not amounting to culpable homicide, shall be 

punished with imprisonment of either description for a term which may extend to two 

years, or with fine, or with both.” 
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14.  Thus, Sections 279, 304A and 338 IPC may be invoked only if the act of the 

accused is a negligent or rash act. It manifests from the scheme of Sections 279, 

304A and 338 IPC that these offences are punishable because of the inherent danger of 

the acts specified therein, irrespective of the knowledge or intention of the offender.  

 

15. It is a settled law that Section 279 IPC punishes the act of a person, driving or riding a 

vehicle on a public way in a manner so rash or negligent so as to endanger human life 

or to be likely to cause hurt or injury to any other person. Section 304A IPC punishes 

the act of causing death (not amounting to culpable homicide) of a person by doing a 

rash or negligent act and Section 338 IPC punishes a person for causing grievous hurt to 

any person by doing any act rashly or negligently. In the present case, the “act” of the 

accused is rash and/or negligent driving.  

 

16. For an offence punishable under Section 304 -A IPC, the point to be established is 

that the act of the accused was responsible as for resulting in the death and such act of 

the accused was rash and negligent although it did not amount to culpable homicide. To 

establish Section 338 IPC it is to be established that due to the rash or negligent act 

of the accused grievous injury was caused to the victim. To establish either of Sections 

279 or Section 338 IPC and/or Section 304-A rash and negligence has to be 

established but only distinction is that in Section 279 IPC rash and negligent act relates 

to the manner of driving or riding on a public way, while offence under Section 304- A 

IPC extends to any rash and negligent act falling short of culpable homicide and Section 

338 IPC relates to causing of grievous hurt due to the rash or negligent act . 

 

RASHNESS OR NEGLIGENCE 

 

17.  In order to constitute an offence punishable under Section 279 IPC, the following 

ingredients must be made out:- 

(I) There must be rash or negligent driving or riding;  

(II)  It must be on a public way; and 

(III)  The driving or riding must be in a manner so rash or negligent so as to 

endanger human life or to be likely to cause hurt or injury to any person other 

than the driver. 
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18.  Similarly, to constitute an offence punishable under Section 304-A IPC, it is necessary 

that the death is caused by rashness or negligence. 

 

In Rashid v. State reported as 2019 SCC OnLine Del 10386, the Hon’ble Supreme 

Court relied on the following observation in Naresh Giri v. State of M.P. reported in 

(2008) 1 SCC 791 to determine whether the act of the accused was rash and negligent: 

 

"7. Section 304-A IPC applies to cases where there is no intention to cause death and no 

knowledge that the act done, in all probabilities, will cause death. This provision is 

directed at offences outside the range of Sections 299 and 300 IPC. Section 304-A 

applies only to such acts which are rash and negligent and are directly the cause of 

death of another person. Negligence and rashness are essential elements under Section 

304-A. Similarly, to constitute the offence under Section 338 IPC, grievous hurt is to be 

caused due to the rash or negligent act of the accused. 

 

19. The Hon'ble Supreme Court in Bala Chandra Vs. State of Maharashtra, AIR 1968 SC 

1319 has observed :- 

 

"Criminal negligence is the gross and culpable neglect or failure to exercise that 

reasonable and proper care and precautions to guard against any injury either to the 

public generally or to an individual in particular, which having regard to all the 

circumstances out of which the consequences has arisen, it was the imperative duty of 

the accused person to have adopted". 

 

The Hon’ble Supreme Court in Prabhakaran v. State of Kerela, AIR 2007 SC 2376 

observed that “ A negligent act is an act done without doing something which a 

reasonable man guided upon those considerations which ordinarily regulate the conduct 

of human affairs would do or act which a prudent or reasonable man would not do in 

the circumstances attending it. A rash act is a negligent act done precipitately. 

Negligence is the genes, of which rashness is the species.” 
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20. In a case of rash or negligent driving, the test is whether the prosecution has 

proved that :- 

(i)The accused was driving the vehicle in such a manner so as to create an obvious and 

serious risk of causing physical injury to some other person who might happens to be 

using the road or of doing substantial damages to the property. 

(ii) In driving the vehicle in that manner the accused did so without having given any 

thought to the possibility of there being such risk or, having recognized that there was 

some risk involved, had nonetheless gone on to take it. 

(iii) The rash or negligent act must be the proximate cause of injury of the injured. 

 

21. The question whether the accused’s conduct amounted to rashness or negligence 

directly depends on the question whether in the given circumstances, the accused has 

acted prudently and reasonably and has taken the expected care and precaution in the 

given circumstances. 

 

22.  In this case the eye-witness Pw2 who claimed to have witnessed the accident did not 

mention anything as to how the offending truck was being driven. Even for the sake of 

argument it is accepted that the offending truck was driven by the accused Anil Roy, 

there is no deposition regarding the manner in which the accused was driving the truck 

in question. There is an absolute dearth of evidence regarding rashness or negligence in 

his driving the truck by accused, in the testimony of PW3. The speed of the truck has 

not been disclosed, and as such it is not clear as to whether the said speed was above 

the speed limit fixed for the vehicles in that area. Furthermore, there exists no evidence 

of the manner in which the accident occurred.  

23. Keeping in view the totality of evidence, it is clear that the prosecution has been unable 

to establish beyond reasonable doubt that the accident in question had been caused due 

to rash and negligent driving on the part of the accused. The main element i.e rashness 

and/or negligence could not be brought out by the prosecution. Even if it is accepted 

that the deceased persons have died on account of being struck by the truck driver, 

there is no material to establish that the same was on account of rash and negligent 

driving on part of the accused. 
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24. Decision : Situated thus, as the identity of the accused as the driver of the 

offending truck and the common element of rash and negligent driving of the 

accused could not be established by the prosecution, as such Points for 

Determination Nos. (I), (II) and (III) are decided in negative.  

 

Discussion on Point for Determination No. (IV) 

 

Whether the accused Sri Anil Roy at the same date, time and place as aforesaid 

committed mischief by causing damage to the scooty bearing registration no. AS 27-

7707  and thereby committed an offence punishable under Section 427  of the Indian 

Penal Code ? 

 

25. Section 427 IPC prescribes punishment for mischief resulting into damage to the amount 

of Rs. 50/- or upwards. Section 425 IPC defines “mischief” as follows:  

“whoever with intent to cause, or knowing that he is likely to cause, wrongful loss or or 

damage to the public or to any person, causes the destruction of any property, or any 

such change in any property or in the situation thereof as destroys or diminishes its 

value or utility, or affects it injuriously, commits "mischief".” 

 

26. This Section thus, necessitates the following : 

● Intention or knowledge of likelihood to cause wrongful loss or damage to public or to 

any person. 

● Causing the destruction of some property or change in it or in its situation. 

 

27. This aspect can be looked from another angle. On the one hand the prosecution states 

that the accused was rash and negligent, which is unintentional in nature (Sections 

279/338/304-A IPC) but on the other hand the prosecution also states that the accused 

committed the offence intentionally or with the knowledge that he is likely to commit it 

(Section 427 IPC). None can dispute that the accused cannot have two states of mind at 

the very same time. 

 

28. An accused cannot be said to be intentional in his act and also be rash and negligent at 

the very same time. Rashness and negligence is altogether different from an intentional 
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conduct. In similar fashion, rashness and negligence is altogether different from a state 

of mind where the accused has the knowledge that he is likely to commit an offence. 

 

29. Decision: From the above discussion the prosecution case against the accused under 

Section 427 IPC also fails. Point for Determination No. (IV) is thus decided in 

negative. 

 

 

                                              ORDER 

30. In the light of the above discussion and decision, the accused person namely Sri Anil 

Roy is  acquitted of the charges under Sections 279/338/304-A/427  of the IPC 

and set at liberty forthwith. The bail bonds furnished to the accused person are 

cancelled and the bailor is discharged. 

31.  The judgment is pronounced in open court in the presence of the parties and their 

counsel and under the seal of this Court on this  25th    day of March,  2021. 

 

                                                                                                  

 

                                                                                             (Ms. Karabi Das) 

                        

                                                                                       Judicial Magistrate First Class,    

                                                                                       Udalguri, BTR, Assam 

 

 

 

 
 
 

 
 



P a g e  | 13 

 

GR 688/17 
 
 

         
 

         A P P E N D I X 

         PROSECUTION EXHIBITS: 

Ext-1 is the FIR. Ext-1(1) is the signature of PW-1. 

Ext-2 and Ext-3 are MVI reports. Ext-2(1) and Ext-3(1) are signatures of PW6. 

Ext-4 is the seizure list. Ext-4(1) is the signature of PW-7. 

Ext-5 is another seizure list. Ext-5(1) is the signature of PW-7.  

Ext-6 is the sketch map. Ext-6(1) is the signature of PW-7.  

Ext-7 is the charge sheet. Ext-7(1) is the signature of PW-7.  

Ext-8 and Ext-9 are post mortem reports. Ext-8(1) and Ext-9(1) are signatures of 

PW-8. 

DEFENCE EXHIBITS: 

NIL 

WITNESSES FOR THE PROSECUTION: 

P.W.1 ....Nikunja Saharia 

P.W.2.....Chandan Deka 

P.W.3.....Dip Jyoti Deka  

P.W.4….. Bikram Sarma 

P.W.5….. Mani Ram Das  

P.W.6….. Ganesh Sonowal(MVI) 

P.W.7….. Manik Bormudoi(IO) 

P.W.8….. Dr. Shyamal Basumatary 

WITNESSES  FOR THE DEFENCE: 

NIL 

                                                                      

                                                                                           (Ms. Karabi Das) 

 

                                                                                 Judicial Magistrate First Class,    

                                                                                 Udalguri, BTR, Assam 

 


